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MAGISTRATES COURT (CIVIL PROCEEDINGS) BILL 2003 
Second Reading 

Resumed from 4 December 2003. 

MS S.E. WALKER (Nedlands) [9.57 pm]:  The Opposition supports the Bill.  We also support the Civil 
Judgments Enforcement Bill 2003, which we will be dealing with later.  This will probably be one of the shortest 
speeches I have ever made during the second reading debate on a Bill.  The second reading speech states -  

This Bill will implement more than 100 Western Australian Law Reform Commission 
recommendations including 72 recommendations from the 1988 report on Local Courts relating mainly 
to procedural and jurisdictional concerns and 30 recommendations from the 1999 WA Law Reform 
Commission report titled “Review of the Civil and Criminal Justice system in Western Australia”, 
relating particularly in the introduction of case statements, reforms to summary judgment availability 
and expert evidence.   

I hope the Attorney General will be able to tell me which of these amendments implement these 100 or more 
recommendations so that we will know which ones are kosher and which ones are not.  During the debate on the 
Magistrates Court Bill I referred to the new monetary limit for the civil jurisdiction in the Magistrates Court, 
which as a result of clause 4 of this Bill will be increased to $50 000, and from January 2009 will be increased to 
$75 000.  Clause 6 of the Bill deals with the general civil jurisdiction of the Magistrates Court.  The criminal 
jurisdiction of the Magistrates Court is found in the Magistrates Court Bill.  Clause 6 provides -  

The Court has jurisdiction to deal with -  

(a) a claim for an amount of money that is -  

(i) a debt or damages, whether liquidated or unliquidated; 

(ii) the whole or a part of the unliquidated balance of a partnership account; or 

(iii) the whole or a part of the amount of the distributive share under an intestacy or of a 
legacy under a will, where the amount claimed, even if it is a balance after allowing 
for a payment on account or for any admitted set-off or for any other amount, is not 
more than the jurisdictional limit; 

(b) a claim that involves an equitable claim or demand where the only relief claimed is recovery of 
an amount of money or of damages, whether liquidated or unliquidated, and the amount 
claimed is not more than the jurisdictional limit; 

(c) a consumer/trader claim; 

(d) a claim to recover possession of personal property that is unlawfully obtained where the value 
of the property is not more than the jurisdictional limit; 

(e) subject to the Residential Tenancies Act 1987, a claim to recover possession of real property 
where the gross annual rental value of the property is not more than the jurisdictional limit; 

(f) any of the claims set out in paragraphs (a) to (e), irrespective of the amount claimed or the 
value of the property, if the party against which the claim is made consents; and  

(g) a claim for an indemnity where the indemnity arises from or relates to another claim that is 
before the Court or that has been heard and determined by the Court.   

Part four of the Bill deals with minor cases procedure.  That relates to what is now known as the Small Claims 
Tribunal.  The Small Claims Tribunals Act will be repealed in this package of legislation.  The monetary 
jurisdictional limit for minor cases will increase from $3 000 to $7 500, and in 2009 it will increase to $10 000.   

Some of the issues that have been raised by the Law Society are the use of experts and the rules of the court.  
The main issue is the representation of parties.  The Bill prohibits representation by a lawyer, unless all parties 
agree or one party is disadvantaged.  The Opposition will have something to say about the issues raised by the 
Law Society.   

I refer members to the Local Courts Act 1904.  Bearing in mind that this package of Bills brings together civil 
matters under the Local Courts Act and criminal matters under the Court of Petty Sessions, the Local Courts Act 
reads -  

Representation 
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106L.  (1)  At the hearing of an action for a small debt, or any attempt to settle such matters under 
section 106I of this Act, a party shall not be entitled to be represented by an agent unless the court 
considers that an agent should be permitted to that party as a matter of necessity and approves 
accordingly. 

  (2)  Subsection (1) does not authorize a court to give approval for a party to an action for a small debt 
to be represented by an agent who has a legal qualification under the laws of the State or of any other 
place, or who is in the nature of a professional advocate unless - 

(a) all the actions to the action agree; and  

(b) the court is satisfied that the parties, other than the party who has applied for the approval, or 
any of them shall not be thereby unfairly disadvantaged.   

That provision is very different from clause 30 in the Magistrates Court (Civil Proceedings) Bill before the 
House.  That issue, and other issues raised by the Law Society, will be debated during consideration in detail. 

Question put and passed. 

Bill read a second time. 

Consideration in Detail 

Clauses 1 and 2 put and passed. 

Clause 3:  Interpretation - 
Ms S.E. WALKER:  How did the Attorney General decide on the limit of $7 500, and the limit of $10 000 after 
1 January 2009?  Was it recommended in a report? 

Mr J.A. McGINTY:  It was an arbitrary figure.  We examined the current jurisdictional limits and took into 
account roughly how long they had been in place, and we sought to update them and include an automatic 
escalation clause in five years.  I am not wedded to those figures.  I am happy to listen if the member for 
Nedlands has a view somewhat different from that.  

Ms S.E. Walker interjected.   

Mr J.A. McGINTY:  I can go no further than say quite a number of years.  We thought it was time to lift that to a 
presentable amount.  I discussed it informally with a variety of people to find out what they thought was a fair 
figure.  There was a bit of resistance to increasing the amount to $10 000 now.  However, people thought the 
existing figure should be increased.  I sought a sense of what people regarded was a reasonable movement.  My 
view is that the figure is a little on the low side for jurisdictional limits.  However, not being experienced in these 
matters, I tended to take the general consensus as best it emerged.  Magistrates, for instance, sought an increase 
in their jurisdictional limit to $100 000.  That was not supported by the Chief Judge of the District Court nor was 
it supported by most people I spoke to.  There has been quite a bit of debate within those limits and there is 
interest from the various jurisdictions on how it would impact on them.  It was a compromise based on what we 
thought was an estimate of what people thought was reasonable.  

Ms S.E. Walker:  I see reference to the Small Claims Tribunals Act 1974.  What was the initial amount?  Did 
anyone undertake a historical analysis of it?   

Mr J.A. McGINTY:  I do not know the exact date.  I am told the amount started at $3 000 and increased to 
$6 000.  This legislation will take it to $7 500.  I think it is somewhat on the conservative side.  I am not sure 
precisely when it increased from $3 000 to $6 000.  Did the member say it started in 1972?   

Ms S.E. Walker:  It was 1974.  I did not realise it had increased to $6 000.  I read something that I thought 
referred to $3 000.  

Mr J.A. McGINTY:  One area was $3 000 and another is $6 000 between the small claims and small debts.  

Ms S.E. Walker:  The $6 000 will increase to $7 500.  Are they being merged into one figure?   

Mr J.A. McGINTY:  In a sense, both the $3 000 and the $6 000 will increase to $7 500.  

Ms S.E. WALKER:  That is probably the difficulty.  The amounts of $3 000 and $6 000 are currently contained 
in the Small Claims Tribunals Act. 

Mr J.A. McGINTY:  “Small debts” comes under the Local Court Act.  

Ms S.E. Walker:  Is that the $3 000?   

Mr J.A. McGINTY:  Yes.  There is a jurisdictional limit.  The amount under the Small Claims Tribunals Act is 
$6 000 having increased from $3 000.  To my mind, they are not excessive figures in the light of the recent 
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history of these matters.  We also thought it was very important to make some provision for the future to enable 
an automatic escalation.  The consequential change to the upper limit of the jurisdiction to the District Court 
could be more adventurous than what we are proposing here to increase from $250 000 to $500 000 and in five 
years to increase to $750 000.  I have no doubt about the capacity of the District Court to handle significantly 
more than that.  Then again, that is just a personal view.  This is something that most members indicated they 
could live with. 

Ms S.E. WALKER:  Concerning the jurisdictional limits, with the passage of time and with new magistrates 
coming on board with five years experience, there will not be much difference between their qualifications and 
those for the District Court.  I accept that the monetary jurisdiction of the Magistrates Court could be increased. 

Mr J.A. McGINTY:  There is a very good case to do that.  As the member mentioned earlier, there is a general 
pushing down of jurisdictions so that magistrates will take greater responsibility.  The member was talking in the 
context of criminal law.  Magistrates will play a bigger role in settling minor civil matters that, in my opinion, 
should not be occupying the superior courts in this State. 

I have three amendments to the Bill, each of which is purely typographical in nature.  There are no issues of 
principle involved.  I move - 

Page 2, line 26 - To insert after “has” the word “the”. 

Page 3, line 29 - To delete “of”.   

Amendments put and passed. 

Clause, as amended, put and passed. 

Clauses 4 and 5 put and passed. 

Clause 6:  General civil jurisdiction - 
Ms S.E. WALKER:  I want to know whether the general civil jurisdiction has changed at all under this Bill as 
opposed to the Local Courts Act. 

Mr J.A. McGINTY:  The jurisdiction of magistrates dealing with civil matters is $25 000.  We propose that that 
be increased to $50 000 with a further increase of comparable magnitude in five years.   

Ms S.E. Walker:  I was talking about the provisions under clause 6. 

Mr J.A. McGINTY:  There are no changes of any significance.  I move - 

Page 6, line 12 - To insert after “subsection” the phrase “(1)”. 

Amendment put and passed. 
Clause, as amended, put and passed. 

Clauses 7 to 23 put and passed.   

Clause 24:  Experts, use of - 
Ms S.E. WALKER:  I wonder where this provision came from.  It states - 

(1) The court, with or without the consent of the parties, may refer a question arising in a case to a 
person who is an expert in the relevant field for investigation and a report. 

(2) The expert has and may exercise any powers of the Court that are delegated to experts by rules 
of court for the purposes of this section. 

(3) The Court may adopt all or some of the expert’s report. 

(4) The cost of the expert’s investigation and report is to be paid by the parties in equal shares 
unless the Court orders, or the parties agree, otherwise. 

Is this a Law Reform Commission recommendation, or was it recommended somewhere else?  The Law Society 
of WA states - 

Looked at in isolation, the power for a Magistrate to appoint an expert without the consent of the parties 
would appear to have the potential to engage the Magistrate in actual proceedings. 

Whilst acknowledging that the process itself may well be governed by Rules of Court pursuant to clause 
43(2)(o), the Society submits that the manner of appointment, the right of access of the parties to the 
litigation to the expert and the determination of the view of the field of expertise, the power of parties to 
appoint second experts are all matters which must demand the closest attention. 
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What was the thinking behind this clause?  Is it already in the Local Courts Act?  Where did it come from?  Is it 
in another Act? 

Mr J.A. McGINTY:  I am told that the origins of this clause are not to be found in the recommendations of the 
Law Reform Commission.  I apologise; I got that wrong.  Recommendation 245 of the - 
Ms S.E. Walker:  Which page, I am sorry? 

Mr J.A. McGINTY:  I have it only in the form in which we tabled the summary of the Law Reform Commission 
recommendations that are being implemented.  Recommendations 243 and 245 are the relevant ones.  
Recommendation 243, “Expert advisers and expert witnesses”, deals with the clear distinction between expert 
advisers and expert witnesses.  Recommendation 245 is the key recommendation, which reads - 

Where a party calls its own expert adviser to give evidence there should be a waiver of legal 
professional privilege in respect of all communications with the expert, except communications 
consisting of statements and other communications from other witnesses. 

It does not deal with it, no. 
Ms S.E. Walker:  No, that is not it.  That is when a party calls its own expert adviser. 

Mr J.A. McGINTY:  It seems as though it was not a recommendation of the Law Reform Commission, which 
was my initial advice to the member. 

Ms S.E. Walker:  Where does that come from? 

Mr J.A. McGINTY:  I am told that it comes from the practice in the Magistrates Court in South Australia.  That 
process is adopted by that court.  I am not sure whether there is a statutory basis for it or whether it is a practice 
there. 

Ms S.E. Walker:  Is it in the South Australian Act that you have with you? 

Mr J.A. McGINTY:  I am told that it is in either the South Australian Act or the rules of court.  I am not sure 
which one it is. 

Ms S.E. Walker:  Yes, but you have the Act with you.  It is an important issue, because it means that the judicial 
officer is descending into the proceedings.  I can see your advisers shaking their heads. 

Mr J.A. McGINTY:  It is in either the Act or the rules of court in South Australia, so I am told. 

Ms S.E. Walker:  I wonder whether you would undertake to let me know where that is. 

Mr J.A. McGINTY:  Yes, absolutely. 

Ms S.E. Walker:  I think the Law Society would like to know that as well. 

Mr J.A. McGINTY:  Yes.  That is the background to where it has come from.  Many of the other provisions are 
to be found in the Law Reform Commission recommendations, but not this one.   

Ms S.E. Walker:  I will not get the Attorney General to identify where they all are.   

Mr J.A. McGINTY:  I am most appreciative of that.   

Clause put and passed. 

Clauses 25 to 28 put and passed.   

Clause 29:  Proceedings to be private and informal -  
Ms S.E. WALKER:  This provision allows the court, when dealing with a minor case, to hold it in private.  The 
clause states -  

(1) All proceedings of the Court when dealing with a minor case are to be held in private unless 
the Court otherwise orders.   

(2) Relatives and friends of a party may be present at the proceeding unless the Court otherwise 
orders.   

(3) In dealing with a minor case the Court is to act with as little formality as the Court thinks is 
reasonable.   

The Law Society made the comment that the clause allows relatives and friends of a party to be present at the 
proceeding, but does not provide any guidance on how a court will make a determination relative to this clause.  
It is easy for a person to turn up and say that he or she is a relative.  There is no provision in the Bill.  Was any 
thought given to the Law Society’s suggestion that there should be a determination of how the court will 
determine whether a person is a relative of a party?   
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Mr J.A. McGinty:  The simple answer to that is no.   

Ms S.E. WALKER:  The magistrate would just make the inquiry.   
Mr J.A. McGinty:  The thinking was that to start defining who are relatives might -  

Ms S.E. WALKER:  Is bringing in relatives and friends something new?   
Mr J.A. McGinty:  While we are getting a copy of the Small Claims Tribunals Act, I am told that the provisions 
for the minor case procedure approximately follow the Small Claims Tribunal procedure.   

Ms S.E. WALKER:  I have a copy of the Act.   

Mr J.A. McGinty:  Section 33 of the Act deals with the issue.   

Ms S.E. WALKER:  I am sure that I can raise that matter with the Law Society.  Is the smaller jurisdictional 
amount in the Local Courts Act?   
Mr J.A. McGinty:  It is, and section 106J provides that an action for a small debt shall be heard and determined 
in private unless the court hearing the action otherwise directs.   
Ms S.E. WALKER:  Is the provision for relatives and friends in that Act as well?   

Mr J.A. McGinty:  It does not appear to expressly cover that issue.  
Clause put and passed. 

Clause 30:  Representation of parties - 
Ms S.E. WALKER:  This clause seems to be a big sticking point for the Law Society of Western Australia.  In 
its view, the jump from a $3 000 monetary limit to $6 000, $7 500 and then $10 000 increases the scope of 
matters that can be dealt with.  The Law Society is concerned that under clause 30(4) - 

The Court must not give a party leave to be represented by a lawyer unless - 

(a) all parties agree; or 

(b) the Court is satisfied that none of the other parties will be unfairly disadvantaged as a result. 

The Law Society wrote to the Attorney General about this.  Can the Attorney General tell me whether this 
provision is any different from the one that currently exists with regard to the Local Courts Act or the Small 
Claims Tribunal?  The Law Society is concerned that the definition of “minor cases” in the clause seems to 
embrace many new matters that will substantially affect the practice of many small to medium law firms.  The 
society has been told that redundancies will be forced in firms.  The society is also predicting that as a result of 
an increased number of unrepresented litigants and non-legally qualified agents in the jurisdiction to argue minor 
matters, there will be a substantial increase in the demands on the workloads of magistrates.  I know from my 
experience - not in these courts but in the criminal courts - that having unrepresented accused places an extra 
workload on the court and affects its efficiency.  I have always found that judges bend over backwards to be as 
fair as they can and explain the procedures to the unrepresented accused.  I tend to agree with the society that 
lawyer advocates improve the efficiency of the court, including when it is dealing with minor matters.  The 
Attorney General may have been visited by people in his electorate about something as simple as a dividing 
fence, and they may speak very little English.  In fact, a couple from my electorate saw me about a matter like 
that and they spoke very little English.  They had a dispute about a fence with a neighbour whose son was a 
lawyer.  If that son were to go to the court as a relative of the neighbour, would the process be efficient with 
regard to the court’s time?  Quite clearly, my constituents did not have a clue about the law and their rights, and 
they needed representation, and I found them representation.  However, if they were to go along to the Small 
Claims Tribunal and were not able to gain representation unless both sides agreed, they would have been 
severely disadvantaged.  There would be an English speaking person on one side and they would be on the other 
side, struggling with the language.  They would not necessarily need an interpreter but they would be struggling 
with the language.  I do not know whether this is the best way to go.  I do not know what the Attorney General 
thinks about that proposition.  The Law Society suggests that the possibility of parties facing a court order for the 
legal costs of the other side is a reason to exclude lawyers from working on minor matters.  The society suggests 
a compromise to avoid this occurring by permitting legal representation without the expectation that those costs 
could be claimed under a cost order.  I do not know whether the Attorney General has made those amendments.   

Subclause (5) empowers the court to give leave to a party to be represented by an agent subject to the court 
satisfying itself that the proposed agent has sufficient knowledge of the issue in dispute and is vested with 
sufficient authority and subject to the power to give leave subject to any reasonable conditions needed to ensure 
fairness.  The Law Society has made considerable submissions to the Attorney General on the prohibition.  Has 
the Attorney General been swayed by those submissions? 
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Mr J.A. McGINTY:  When the last consultation draft of the Bill went out, I spoke at some length with the Law 
Society.  I endeavoured last December to redraft this provision.  What we initially had drafted was fairly much 
like the Small Claims Tribunals Act provisions for all matters under $7 500; that is, that a person would not be 
represented by a lawyer and obviously could not claim costs for representation.  When I spoke with the Law 
Society, it pointed out that some claims under the Small Claims Tribunal ceiling went through the general 
provisions under the Local Courts Act and were dealt with by lawyers.  I accepted its argument that we should 
liberalise the provisions to enable people to opt to go to either effectively the Small Claims Tribunal type 
procedure or the general procedure if, no matter what, there would be no order for solicitors’ costs awarded to 
anyone involved in a claim worth less than $7 500.  Therefore, legal costs were ruled out in all circumstances. 

The ability to be represented by a lawyer was left alive.  If someone went through the general procedure, he 
could be represented by a lawyer.  He could go into the minor cases procedure.  That was by agreement.  It was 
designed to have the more informal Small Claims Tribunal type procedure applied, but a power was then given 
to the presiding magistrate to say that if a case is too complex and needs representation, it should be referred to 
the general division.  I thought that met most of the concerns.  With regard to the prohibition on legal 
representation, essentially Small Claims Tribunal type applications will not have lawyers involved in them.  We 
have carried that notion forward.  However, if a matter is complex or someone needs special assistance, a case 
can be transferred to the general division and lawyers can then be involved in representation.  We came to that 
accommodation with the Law Society.  I notice that in its letter of 10 February the Law Society acknowledges in 
the second paragraph on page 3 -  

The attempts by the Attorney General to redraft the clauses in December 2003 to provide for liberal 
access to legal representation do not appear to have achieved the outcome which he described to the 
Society.  The Society continues to argue for a general right to legal representation in minor civil 
matters. 

That is fine; it is an in-principle position.  Parties currently do not have that for matters before the Small Claims 
Tribunal.  Therefore, the status quo in that sense has been retained with the exception that there is now a greater 
capacity to be able to move a more complicated case or a case in which a lawyer should be involved into the 
general division, and a lawyer will then be involved in that procedure.  If anything, we have loosened the Small 
Claims Tribunal type of case representation. 

Ms S.E. WALKER:  The Law Society makes some valid points in its letter of 10 February 2004, particularly 
relating to vexatious litigants.  It reads -  

If the Bill were passed into law, there will effectively be no constraints on self-represented persons from 
pursuing claims as a minor case. 

The next paragraph is true.  It reads -  

Apart from there being few restrictions on commencing actions, there will be equally few reasons why 
an action once commenced should be settled.  It is a notorious fact that many matters are resolved at 
pre-trial conference when the presiding registrar of the Local Court makes the costs situation plain to 
the litigants.  If there is to be no legal representation and no possibility that costs will follow the event, 
then there is little doubt that the civil jurisdiction could be misused by vexatious and impecunious 
litigants, both as a means of avoiding responsibility and equally as a means of harassment. 

The Attorney General must have learnt since becoming Attorney General that there are a few vexatious litigants.  
I know that we have passed the Vexatious Proceedings Restriction Act, but some people get to know the system.  
Getting to know this system would be relatively easy.  It could be used as a source for harassing people.  I do not 
know whether the Attorney General took that on board when he read this letter.  It goes on to say that 
unrepresented litigants can be an enormous burden on court time, and that is true.  They are not expected, and 
they cannot be expected, to identify with precision the claims that can properly be advanced.  They do not go to 
the heart of the issues right away.  They may not know the relevant legislation right away.  I also note that many 
new lawyers cut their teeth in this area.  It can be complex, but it is an important area for new lawyers as well.  I 
wonder whether the Attorney General has given any consideration to the issue the Law Society identified of 
serious public interest concerns.  The society says that it is obvious that a considerable number of commercial 
enterprises, individuals and government and statutory authorities will still need to commence proceedings to 
recover money owing.  The frequency of proceedings will be dictated by the nature of the activity.  A major 
retail establishment may have a person such as a credit manager dedicated to the recovery of money owing, 
while bodies such as local government may have a small but regular requirement for the recovery of money by 
court action.  Someone could come along who was very proficient, knew his way around the law, and was very 
polished who could strike up a bit of a reputation with a magistrate.  Magistrates are relieved when someone is 
there who can take them through the issues fairly quickly, and that may impact on an unrepresented accused.  As 
the Law Society says, at one end of the spectrum the credit manager could well acquire expertise and be 
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comfortable representing his or her employer.  At the other end a local government officer is unlikely to appear 
sufficiently often to either acquire the expertise or feel comfortable in a court environment.  I hope the Attorney 
General will think about that, and revisit the letters he received from the Law Society about this issue.  

Mr J.A. McGINTY:  I have met on many occasions with the Law Society and discussed these matters.  I have 
also discussed the matters with a variety of people who have an interest in them.  The final compromise worked 
out last December, notwithstanding the Law Society’s letter of 10 February, was reasonable and provides for 
legal representation in certain circumstances.  Generally, however, it tries to retain the concept of an informal, 
inexpensive and simple resolution of disputes.  Obviously some cases will be significantly enhanced by the 
presence of lawyers and others will not.  I do not hold the anti-lawyer view that has been put forward by some 
people in the past.  We have sought to carry forward the principles that underpin the Small Claims Tribunal and 
the small debts division of the Local Court.  We have tried to do it with flexibility.   

On vexatious litigants, I refer the member to clause 31(3), which is a general prohibition on solicitor costs being 
awarded in the minor cases procedure, or when claims are under $7 500.  When a party’s costs were incurred due 
to an unreasonable act or omission by the other party, which would include a vexatious litigant, litigants run the 
risk of costs orders being made against them.  We have tried to achieve a reasonable balance in the small claims 
area.  We think we have it right, but we are aware that there are other views from different interest groups.   

Clause put and passed. 

Clauses 31 to 49 put and passed. 
Title put and passed. 
 


